Counter-Terrorism Policy and Human Rights (Eleventh Report): 42 Days and Public Emergencies 47

Appendix 2: Letter to Rt Hon Jacqui Smith MP, Home Secretary, dated 23
May 2008

Pre-Charge Detention: 28 Days Annual Renewal

I am writing to you concerning the annual renewal of the provisions in the Terrorism
Act 2006 which extend the maximum period of pre-charge detention in terrorism cases
from 14 to 28 days. That extended period will expire on 25 July 2008 unless a renewal
order is passed by both Houses. The laying of the draft order to renew the extended
period is therefore imminent.

I am writing, first, to enquire as to what improvements you have made to the
arrangements for parliamentary review of the extended period in light of our previous
recommendations and, second, to request some information about the operation of the
extended period since its last renewal with a view to ensuring that Parliament is fully
informed when it comes to debate the draft renewal order.

Arrangements for parliamentary review

In our Report on 28 Days, Intercept and Post-Charge Questioning, published in July
2007, we made a number of specific recommendations concerning the arrangements for
parliamentary review of the operation in practice of the extended period of pre-charge
detention up to a maximum of 28 days. The aim of our recommendations was to ensure
that there is rigorous independent scrutiny of the operation in practice of the extended
period, which is made available to Parliament sufficiently in advance of the renewal
debate to ensure that Parliament is fully and reliably informed about how the power has
actually been working before it is asked to approve renewal of the extraordinary power
for another year.

We recommended that parliamentary oversight be improved by making available to
Parliament, at least a month before the renewal debate, a report by an independent
reviewer on the operation in practice of the extended period and on the continued
necessity for it, and a detailed annual report by the Home Secretary on the use which
has been made of the power by the police. In response, you said that Lord Carlile
already reports annually on the operation of the Terrorism Act 2000, including on the
extended period of pre-charge detention. You also said that you would be looking to
ensure that there is sufficient parliamentary oversight of the pre-charge detention period
as part of the consultation on the forthcoming counter-terrorism bill and would
consider our recommendations as part of that consultation.

We also recommended that an appropriate independent body undertake an in-depth
scrutiny of the operation in practice by the Metropolitan Police Service of the new
power of pre-charge detention beyond 14 days. We suggested that the Metropolitan
Police Authority, the independent statutory body charged with scrutinising the work of
the Metropolitan Police Service, may be well placed to do this. You said in your
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response that you would consider whether there is a need for an independent body to
review the operation of pre-charge detention as part of the consultation on the
forthcoming counter-terrorism bill.

The Counter-Terrorism Bill, however, makes no provision for improving the existing
arrangements for parliamentary review of the operation of extended pre-charge
detention.

Has the Government now considered our recommendations for improving
parliamentary review of extended pre-charge detention and decided to reject them?
If so, we would be grateful to receive your reasons.

Lord Carlile’s annual report on the Terrorism Act 2000 covers the calendar year. His
forthcoming report on the operation of the Terrorism Act 2000 during 2007, will
therefore only cover the first 5 months of the period since the last annual renewal.
Furthermore, as we pointed out last year, Lord Carlile’s last report on the Terrorism Act
2000 did not even state in how many cases the power to authorise extended detention
had been exercised, let alone contain any detailed scrutiny of each case in which the
power had been exercised.

Will Lord Carlile’s annual report on the operation of the Terrorism Act 2006 during
2007 be available before the renewal debate? If so, when?

Have you asked Lord Carlile to ensure that his next report on the Terrorism Act 2000
contains a detailed analysis of the operation in practice of extended pre-charge
detention?

Will any other independent reviewer be providing Parliament with any analysis of
the use which has been made of the extended period?

Will you be providing your own detailed report to Parliament, in advance of the
renewal debate, on the use which has been made of the power to detain without
charge beyond 14 days in the year since its last renewal?

We also recommended in our Report on 28 days that, in order to help Parliament
evaluate the strength of the case for extended pre-charge detention in terrorism cases,
the police should in future keep data to demonstrate the number of times terrorism
suspects have been released without charge and then subsequently rearrested as a result
of information that had subsequently come to light as a result of searching computer
hard drives or related material. In our view, such data is central to any evidence-based
assessment of the adequacy of the current period. In your response to our report you
said that the Home Office was working with the police to review the collation and
publication of statistics relating to terrorism legislation and that statistics and
information available with reference to pre-charge detention would be reviewed as part
of this process.
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What additional statistics or information in relation to pre-charge detention did you
or the police decide to collect as a result of your joint review?

How many times in the past year has a terrorism suspect been released without
charge and then subsequently rearrested, or sought for arrest, because of
information which has only subsequently come to light as a result of searching
computer or related material after their release?

The operation in practice of the extended period

We would be grateful if you could provide us with the following information about the
operation in practice of the extended period of pre-charge detention and the continuing
need for it.

In respect of how many terrorism suspects has the power of extended detention
beyond 14 days been used since its renewal in July 20077 Please provide the dates on
each occasion when detention was extended,

Please provide a thorough analysis of the way in which each of those suspects were
dealt with, including
» precisely how long after their arrest they were charged or released without
charge
* the reasons relied on at each application to a court for an extension of
authorisation for detention
o the exact charges brought against those charged
¢ whether the Threshold Test or the Full Code Test was used when charging
them.

What independent medical evidence have you sought of the psychological impact of
extended pre-charge detention on those detained for more than 14 days?

In view of the imminence of the laying of the draft renewal order, I would be grateful for
your response to these questions by Friday 30 May 2008.

I'am copying this letter to Deputy Assistant Commissioner John McDowall, Head of the
Metropolitan Police’s Counter-Terrorism Command, Sue Hemming, Head of the
Counter-Terrorism Division at the CPS, and Lord Carlile of Berriew QC, the statutory
reviewer of the terrorism legislation, who may be able to assist with the relevant
information.
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Counter-Terrorism Bill: The Role
of Ministers, Parliament and the
Judiciary

CHAPTER 1: INTRODUCTION

Scope of the report

The Committee is appointed “to examine the constitutional implications of
all public bills coming before the House; and to keep under review the
operation of the constitution”. We draw to the attention of the House
provisions contained in the Counter-Terrorism Bill, in particular
Part 2 (detention and questioning of terrorist suspects) and Part 6
(inquests and inquiries). This report considers the respective roles of
ministers, Parliament and the judiciary in the arrangements proposed by
these Parts of the Bill.

In order to assist our analysis and deliberations, we wrote to Lord West of
Spithead, the minister in charge of the Bill, on 25 June 2008. We are grateful
for his prompt response, which we publish as Appendix 1 to this report.

The Government’s approach to the Bill

Our report expresses concern about aspects of the proposed arrangements in
Part 2 and Part 6 of the Bill. Accommodating the needs of national security
and respect for the fundamental constitutional principles on which a free
society is based is a difficult task faced by governments around the world. It
is clear to us that the Government have listened carefully to their critics.
Indeed, the proposals contained in the Bill have emerged from compromises
and concessions by the Government. We make no criticism of the process
by which the Bill’s proposals have been developed. Our concerns are
directed at the outcomes that have been reached.

The totality of terrorism legislation

In our December 2005 report on the Terrorism Bill, we stated that “While
anti-terrorist legislation is not new, each incremental instalment, generated
by concerns about public safety, must be considered not only on its merits
but also in relation to the totality of such legislation™.! The powers contained
in the Counter-Terrorism Bill need to be considered against the background
of other recent anti-terrorism legislation. Table 1 below seeks to summarise
key features in legislation enacted from the Terrorism Act 2000 onwards.

In a constitutional democracy such as the United Kingdom, a proper balance
must be struck between the constitutional principles of security on the one
hand and respect for the rule of law and individual liberty on the other. The
role of Parliament is to assess whether there is a necessity for new
measures, to ensure that the measures are framed proportionately so

1 4th Report (2005-06): Terrorism Bill (HL Paper 82), paragraph 4.
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COUNTER-TERRORISM BILL

as to go no further than necessary, and to require that legislation
provides for adequate judicial control of the exercise of new powers.
Our purpose in conducting constitutional scrutiny of the Bill is to
assist the House by identifying and clarifying the constitutional
principles and practices that are either expressly or inadvertently
affected by the proposals contained in the Bill.
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10.

11.

COUNTER-TERRORISM BILL

CHAPTER 2: PRE-CHARGE DETENTION AND QUESTIONING

Under Part 2 of the Bill, it is proposed to permit an extension of the time a
terrorist suspect may be detained and questioned by police before a decision
is made to charge or release him or her. The chain of decision-making
envisaged by the Bill is set out in Appendix 2. In Appendix 3 we set out
further information about how prosecutors determine when there is sufficient
evidence to permit a charge to be brought.

In the United Kingdom, the only lawful purpose of pre-charge detention and
interrogation is investigatory—to build a case for particular charges.
Detention before charge may not be used for general intelligence-gathering
(for which the police and other agencies have a range of surveillance powers).
Nor are pre-charge detention powers intended directly to protect the public
from those under suspicion of involvement in terrorism (for which purpose
there are other powers such as making control orders under the Prevention of
Terrorism Act 2005 or, in relation to non-nationals, excluding a person from
the United Kingdom).

There are two basic constitutional questions that need to be addressed in
designing a system for pre-charge detention. What should be the maximum
permitted time of pre-charge detention? And who should be empowered to
authorise such detention?

What should be the maximum period of detention?

In the current debate there is no disagreement about the need to have in
place a legal requirement for police and prosecutors to decide to charge or
release a suspect within a specified time. The point in issue is what, in the
circumstances of an investigation of serious terrorist offences, may properly
be regarded as a necessary and proportionate time for police to gather
sufficient evidence, given the fundamental requirement that suspects be
charged and brought before a court promptly. In 2000, the Terrorism Act set
that time at 7 days. It was increased to 14 days in 2003. In 2006 it was
further extended to 28 days. The Bill seeks to create powers for the limit to
be increased to 42 days on a temporary basis.

In a free society, the purpose of placing time limits on the detention and
questioning of suspects in an investigation is to guard against arbitrary
detention. A requirement that the police and prosecutors must, within a
defined period of time, either decide to charge a suspect and then bring him
or her before an independent and impartial judge for the trial process to
begin, or to release the person, ensures compliance with the rule of law by
placing the accused under the control of a court. Time limits also serve to
prevent prolonged interrogation that may in and of itself amount to coercion,
with the attendant risk of false confessions.

Although a time limit on police detention is widely accepted as a basic aspect
of liberty of the person, international human rights instruments do not lay
down any specific time limit. This is no doubt because, in the legal systems
of the world, the respective roles of the police, prosecutors and the judiciary
in the criminal justice process vary widely. The European Convention on
Human Rights requires that those arrested shall be informed “promptly” of
the reasons for their arrest and of any charge against them, and then be
brought “promptly” before a judge (Article 5(2) and 5(3)).
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