CRIMINAL JUSTICE ACT 2003

DISCLOSURE

1. Introduction

Part 5 of the CJA substantially changes Part 1 of the Criminal Procedure and Investigations Act 1996 (the CPIA). It does so by increasing the obligations of the prosecution for disclosure of documents and by increasing substantially the range of matters about which the defence must make disclosure. In either case the sanctions for failure by either party to comply remain broadly the same as before. However, it does broadens the scope for the prosecution to seek to make comment and prepare to deal with the defence case. These provisions come into effect in April.
2.
Obligations on the prosecutor  

Initial disclosure 

The prosecution’s duty of primary disclosure is enhanced in two ways. 

· Instead of the duty being couched in subjective terms what “in the prosecutor’s opinion might undermine the case against the accused”, it is now couched in objective terms what “might reasonably be considered capable of undermining the case against the accused.” 
· Primary disclosure is to be made not only of documentation which might undermine the case against the accused, it must also be made of material which “might reasonably be considered capable of… assisting the case for the accused.”

Obligation about secondary disclosure and continuing duty of disclosure remain unchanged.

DEFENCE DISCLOSURE 

1.  Compulsory disclosure 

Under the new Act, in addition to the existing obligations, a court may order for a defence case statement to be given to a co-accused. Such order may be made on the application of a co-accused or the court on its own motion.
2. Contents of the defence statement 
· At present, the defence has to provide in general terms the nature of the defence and to indicate the the matters on which the defendant takes issue and reasons for taking issue.

· The defence has to set out the nature of the defence including any particular defence upon which he intends to rely. The statement has to indicate with which matters of fact he takes issue and why. It must also indicate any point of law which the defence wishes to take, including matters of admissibility of evidence or abuse of process. It must identify any authority to be relied on.
 

· The provisions relating to Alibi notices remain the same except the defence must now provide the date of birth of any supporting witness.

· At present, the time for giving defence statement is within 14 days after the prosecution’s notification of primary disclosure.
 Now if the defence has given a defence statement in advance of the commencement of this period, then the defence must provide, during that period, an updated statement or a statement that there are no changes to the defence statement. This updated statement or statement of no change must also be given to co- accused if ordered by the court.

· The Secretary of State may by regulations make provision as to the details of the matters that are to be included in defence statements.
3. Notification of intention to call defence witnesses 

· There is now a general obligation on the defendant to give the court and the prosecutor notice indicating whether he intends to call any persons as witnesses at his trial. If so he must give the name, address and date of birth of each or such other information which may assist in identifying or finding such proposed witness in case any of the details are not known to the defendant when the notice is given.

· The duty is a continuing one. The relevant information must be given in respect of any new witness he intends to call or a witness he does not intend to call in an appropriately amended notice. 

· There is, in addition, an obligation on the defence to give notice to the court and the prosecutor of the name and address of any person who the defence instructs with a view to his providing any expert opinion for possible use as evidence at trial? 

4. Code of practice for police interviews of witnesses notified by accused 

· One obvious benefit to the prosecution of the obligation upon the defence to give notice of the name address and date of birth of witnesses and the name and address of any putative expert, whether or not actually called, is to enable them to be checked for any material which might affect their credibility as witnesses. It may also enable the prosecution to approach an unused expert though the extent to which that person may be useful will be limited by the rules of professional confidence and privilege.

· Another benefit of such information being available in connection with lay witnesses is to enable the prosecution to anticipate in greater detail the lines of defence which may be run at trial.

· The CJA makes specific provision
 which makes it clear that the prosecution may wish to make even greater use of this information by interviewing the witness themselves. There is a specific provision which requires the Secretary of State to prepare a code of practice which gives guidance in relation to the arranging and conducting of interviews of alibi or other lay witnesses. It is envisaged that the code will include guidance in relation to 

1. Providing information to the interviewee, 

2. Notifying the defendant’s solicitor, 

3. The attendance of the interviewee’s and/or defendant’s solicitor and/or any other appropriate person at the interview, 

And that the investigating officer shall have regard to the code when arranging or conducting such an interview. 

5. Further provisions about defence disclosure 

· Where a defence solicitor purports to give a defence statement, or an updated statement, or statement of no change, on behalf of the defendant, then it shall be presumed to be given with the authority of the accused
. This makes clear what has been a matter of some doubt. 
· The judge at a pre-trial hearing is under an obligation to warn the accused if it appears to him that the accused has failed fully to comply with the obligation to give a defence statement or an update or notification of witnesses so that there is the possibility of comment being made or inferences being drawn under s. 11 of CPIA.

· At trial, with a jury, a judge may direct that the jury be given a copy of the defence statement (suitably edited) or, where there is one, the updated defence statement (but not, apparently, in that case the initial defence statement as well). This may be done of the court’s motion or upon application by any party but only if the judge is of the opinion that seeing a copy of the defence statement would help the jury to understand the case or resolve any issue in the case.
6. Sanctions following faults in defence disclosure

i.  Where there is a compulsory obligation of disclosure and one or other of a number of conditions apply
· Fails to give an initial defence statement,

· Gives one out of time,

·  fails to give an updated initial statement or to state that there is no change,

· gives an updated statement or a statement of no change but does so late, 
· sets out inconsistent defences in his defence statement,

· at his trial –

a. He puts forward a defence which was not mentioned in his defence statement or is different to any defence set out in it,

b. Where he relies on a matter which was not mentioned in his defence statement though it is required to be,

c. He adduces evidence of an alibi without having given particulars of the alibi in his defence statement, 

d. He calls a witness in support of an alibi without having given the details of that witness as required.  

ii. This concerns summary trial.

iii. The defence gives notification of anticipated witnesses but does so late, or at his trial call a witness not included or not adequately identified by his notification of anticipated witnesses.  

7. Sanctions for breach 

· There are two basic sanctions. The first is that the court or any other party may make such comment as appears appropriate. The second is that the court or the jury may draw such inferences as may appear proper in deciding whether the defendant is guilty of the offence concerned.
· Where another party wishes to make comment on a failure by the defence, there are certain circumstances in which it must obtain leave of the court. Those are where the defence relies on a point of law or an authority which was not mentioned in his defence statement and where the defendant gives late witness notification or calls a witness not having included or adequately identified him in his witness notification. 
· Where the defendant puts forward a defence which is different from any set out in his defence statement, then the court, in considering whether to do anything, and if so what, by way of comment or drawing of an inference, the court has to have regard to the extent of the difference and whether there is any justification for it.
· Where the defendant calls a witness whom he has failed to include or adequately identify then the court in deciding whether to make any comment or draw any inference shall have regard to whether there is any justification for the failure. This is of course new as the obligation which is breached is new.
· As is presently the case there is an express provision that a person shall not be convicted of an offence solely on an inference drawn under section 11(5).   
� CJA s. 32 amending s. 3 of the CPIA


� CJA s. 37 inserting a new s. 7A to the CPIA 


� a new Section 6A(1) inserted by CJA s.33(2)


� CPIA S 6A (2) & (3) inserted by CJA s. 33(2). 


� S. 12 of the CPIA, and the CPIA (Defence Disclosure Time Limits Regs. 1997 (S.l. 1997 No 684) 


� CPIA s. 6B inserted by CJA s. 33(3) 


� CPIA s. 6C inserted by CJA s. 34 


� CPIA s. 6D inserted by CJA s. 35 


� CPIA s. 21A inserted by CJA s. 40. 


� CPIA s. 6E (1) inserted by CJA s. 36(1) 


� There is a new section 11 in the CPIA substituted by CJA s. 39 





